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When Aminata tells her abusive boyfriend that she no
longer wants to be together, he does not handle the
news well. Avoiding him is especially difficult for
Aminata, as they live in the same compound and he
curses at her every time their paths cross. One morning,
Aminata’s abusive ex-boyfriend appears at her home
especially agitated. ‘Come out to the street, come out to
the street now and tell me you don’t want me,” he yells.
When Aminata goes down to meet him, he follows her
into her home and begins to beat her with a rubber pipe.
During the struggle, Aminata falls to the ground and
reaches for a knife to defend herself. She strikes him and
runs. It is not until her arrest that she learns of his death.
At trial, Aminata receives the only available sentence for
murder in Sierra Leone — mandatory punishment by
death.’

|. The Mandatory Death Penalty

Aminata’s story is not an isolated incident.

To date, 106 countries have abolished the death
penalty for all crimes.’" However, 29 countries
retain the mandatory death penalty."

In systems retaining the mandatory death
penalty, everybody who is convicted of a
particular offense is given the same sentence of
death. The mandatory death penalty treats all
offenders as equally culpable, without
considering mitigating factors, including those
who have killed in self-defence after years of
domestic violence.

Il. Domestic Violence

The mandatory death penalty’s application to
domestic-abuse related crimes is especially

concerning. As women on death row represent
only five per cent of the world’s total death row
population, their experiences remain largely
understudied.V

Of the estimated 500 women on death row
worldwide, we know that many —and the
female prison population in general — come
from abusive backgrounds.” Research also
suggests that a majority of the women are
sentenced to death for murder, ‘often in
relation to the killing of family members and in a
context of gender-based violence’ .V

Despite this knowledge, the administration of
the mandatory death penalty typically overlooks
essential facts of a capital defendant’s case
when women are charged with murder in the
context of self-defence.

Ill. Ghana and Sierra Leone

Country Number on Number of
Death Row Women
Sierra Leone 50 2
Ghana 160

Available data estimates a total death row
population of 160 individuals in Ghana"" and 50
individuals in Sierra Leone." Of these, there are
six women on death row in Ghana and two in
Sierra Leone. All eight women are sentenced to
mandatory death for murder.

Interviews with the women on death row in
Ghana™ and Sierra Leone* suggest that their



offenses do not meet the threshold of ‘most
serious crimes’. Instead, many are convicted for
acts committed in retaliation following violence
against them.

Ghana and Sierra Leone are considered to be
abolitionist in practice. While both countries
continue to sentence individuals to death, those
sentences have not been executed since 1993
and 1998 respectively.¥ Hanging is the method
of execution X"

Women sentenced to death are held in the
female wing of Nsawam Central Prison in
Ghana*' and the Freetown Female Correctional
Centre in Sierra Leone.XV Both facilities are
blighted by overcrowding, isolation, and
inadequate female-specific healthcare.* While
very few women are executed, many have spent
years detained on death row in especially grim
conditions.

In their factsheet on prison conditions for
women facing the death penalty, Penal Reform
International explains how women on death
row are detained for long periods of time in
conditions ‘not designed for women generally
or for long-term women prisoners specifically’ X

IV. International Covenant on
Civil and Political Rights

While Sierra Leone and Ghana retain the
mandatory death penalty for murder, they still
have state obligations outlined in Article 6 of the
International Covenant on Civil and Political
Rights (ICCPR).

The imposition of mandatory death makes it
impossible for the judge to consider relevant
facts which distinguish the seriousness of crimes
from one another.

lgnoring essential contextual facts concerning
domestic violence violates Articles 6(1) and 6(2)
of the International Covenant on Civil and
Political Rights (ICCPR) which makes clear that
‘in countries which have not abolished the
death penalty, sentence of death may be
imposed only for the most serious crimes’ and
cannot amount to an arbitrary deprivation of
the right to life.

V. Alternatives to Mandatory
Capital Punishment

Given the information above, the question
remains as to how Ghana and Sierra Leone
might respond should they abolish the
mandatory death penalty and move to a
discretionary system.

a. Existing Legal Provisions

Case studies from the United States and the
Caribbean highlight how other jurisdictions
provide some consideration for domestic abuse
as a mitigating factor during capital
sentencing* However, this is normally
established under the defence of diminished
responsibility, which is not available in Ghana or
Sierra Leone. Instead, a defence must be
formulated under previously existing legal
provisions, such as self-defence Vi

Yet, many women on death row face challenges
in persuading a court that their actions fall
within the limits of self-defence.** Former
AdvocAid Executive Director Sabrina Mahtani
points out that self-defence ‘requires the act to
be in response to an imminent threat, thus
excluding many cases where women fatally
attack their abuser’ . Likewise, Cornell Law
School’s 2018 report explains how a woman
experiencing prolonged abuse may perceive



threats of violence as ‘ever-present’.* Women
in prolonged abusive relationships do not
always respond immediately to abuse, as an
instant response may create a more dangerous
situation for the victim

For women charged with murder when
defending themselves, the mandatory death
penalty makes no distinction between potential
degrees of seriousness. Of course, this does not
mean that criminal justice responses will
inevitably be fair under a discretionary system.
Discretionary sentencing is not an absolute
protection against arbitrary application of the
death penalty, as gendered-based
discrimination within the criminal justice system
still remains at large.

b. Mental Health Resources

If Ghana and Sierra Leone did move toward a
discretionary capital punishment system, a
further question is whether each country has
the resources to provide expert medical
evidence to substantiate claims of domestic
violence.

Testimony on a defendant’s abusive background
requires access to forensic mental health
services and the expertise of psychiatrists
familiar with the effects of battering.

Country Population Psychiatrists
Sierra Leone 7.5 million 1
Ghana 28.83 million 14

However, data on mental health suggest that
Sierra Leone has one active psychiatrist for the
entire population of 7.5 million people, while
one retired psychiatrist, Dr. Nahim, picks up
occasional private work X

Ghana presents similar challenges regarding
access to mental health services and gender-
specific services. In 2017, it was estimated that
Ghana has 14 psychiatrists for over 28.83
million people. " These data suggest that
Ghana and Sierra Leone do not have the mental
health resources to support a discretionary
capital punishment system.

If courts do not have the medical resources to
take domestic violence and other mitigating
factors into account, we are left with a system
that continues to overlook the effects of
gender-based violence.®™

VI. Key Recommendations

1) Without the resources in place to
adequately support a discretionary
capital sentencing system, the most
effective way for Ghana and Sierra
Leone to protect the human rights of
those charged with serious offences is to
abolish the death penalty altogether.

2) Even without the death penalty,
domestic violence should be given
greater weight as a mitigating factor
when establishing culpability. To do this,
Ghana and Sierra Leone need to expand
the legal standards of self-defence to
recognize the experiences of women
who have experienced prolonged
domestic abuse.

3) Ghana and Sierra Leone need adequate
medical resources to consider domestic
violence and other mitigating factors
during sentencing. This has implications
for the human rights of all women
charged with violent crimes in these
countries.
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